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General comment on the release of the rule for public comment

The Institute for Agriculture and Trade Policy (IATP) is pleased and grateful that the CFTC has
voted to release this Proposed Rule for public comment. IATP is a 501(c)3 nonprofit organization
headquartered in Minneapolis, Minn., with offices in Washington, D.C. and Geneva,
Switzerland.

On August 12, IATP submitted a comment for the CFTC hearings on the trading of energy and
energy derivatives (i.e., exchange-listed natural gas, crude oil, heating oil and gasoline futures
and options)." Our comment began by citing the following passage from the February 12, 2009
testimony of Dennis Blair, Director of National Intelligence to the Senate Select Committee on
Intelligence: “Time is probably our greatest threat. The longer it takes for the recovery to begin,
the greater the likelihood of serious damage to U.S. strategic interests [...| Statistical modeling
shows that economic crises increase the risk of regime-threatening instability if they persist
over a one- to two-year period.” Given the year that has passed since Director Blair’s testimony,
and with due respect to the three CFTC Commissioners who expressed reservations about
releasing this Proposed Rule for comment until Congress passes legislation to reform the over-
the-counter (OTC) derivatives market and until the European Union member states have
implemented similar legislation, time is not on our side. Rather than wait for Congress and
foreign governments to begin to regulate effectively the financial and commodity markets
whose regulatory exemptions, waivers and exclusions helped to trigger the ongoing economic
crisis, the CFTC should lead by the example of implementing and enforcing this Proposed Rule.

The financial services industry is spending about $350 million to lobby for new exemptions,
waivers and exclusions from U.S. regulation and legislation. That lobbying clout well may
succeed in blocking urgently needed and overdue reforms.? The European Commission likewise
faces industry opposition to its reform proposals® but nevertheless issued, on October 21, an
ambitious and detailed work plan for OTC derivatives legislation for 2010.# As a pre-condition
for implementing the Proposed Rule, the CFTC should not wait for Congress and the EU to pass
legislation and then wait further for its implementation, to prevent the financial service
industry’s regulatory arbitrage and often-threatened migration of trades to non-U.S. markets.
Indeed, as noted in the Proposed Rule, opponents of energy contract position limits cite “market
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migration risk” and pushing price discovery to markets beyond CFTC authority as reasons to
oppose all position limits (p. 4148, footnote 47).

However, there is ample analysis to prove the persistence of excessive speculation in energy
contracts, with damage to both the price risk management capacity of physical hedgers and to
the broader public, in the form of unwarranted price increases in heating oil, gasoline and other
retail and wholesale energy products.’ One analysis estimated that the 2008 commodities
bubble enabled by lack of energy position limits and regulatory exemptions for other
commodities cost the United States $110 billion.® Such evidence alone justifies the
implementation of the Proposed Rule now.

Furthermore, the lack of energy trade position limits has exacerbated excessive speculation and
price volatility in agricultural futures contracts bundled into energy-dominant commodity
index funds. According to CFTC Commitment of Traders data, commodity index funds held
about 42 percent of wheat futures contracts as of June 2008, 42 percent of live cattle, 31 percent
of sugar and feeder cattle, 27 percent of corn, 26 percent of coffee and lesser shares of other
agricultural commodities.” The June 24, 2009 U.S. Senate Permanent Subcommittee on
Investigations report, “Excessive Speculation in Wheat Markets,” concluded that index funds
were major drivers of extreme price volatility in wheat markets.® Position limit exemptions for
swaps dealers on agricultural contracts, arguably per se violations of the “Commodity Futures
Modernization Act of 2000” (CFMA),® enabled huge “weight of money” disparities between
index funds and physical hedgers.

For example, in March of 2008, the Goldman Sachs and Morgan Stanley index funds controlled
1.5 billion bushels of Chicago Board of Trade corn futures contracts, while physical hedgers were
position limited to controlling 11 million bushels.” One CFTC Commissioner compared such
“weight of money” market dominance to that of a new player who lays down a hundred dollar
bet in a nickel/dime poker game: it changes the nature of the game. The Proposed Rule correctly
notes, “The CFMA, however, did not change the treatment of the enumerated agricultural
commodities, which remained subject to Federal speculative position limits” (p. 4147). Yet the
position limit exemptions CFTC regulators granted to swaps dealers, combined with the failure
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